
 
Work Session Minutes 1 of 19 August 29, 2012 

FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT 
 

B O A R D  O F  E D U C A T I O N  
 

FAIRBANKS, ALASKA 
 
 
Work Session             MINUTES August 29, 2012 
 
President Brophy called the work session to order at 6:35 p.m. in the board room of the FNSBSD 
Administrative Center at 520 Fifth Avenue. The work session was called to discuss the AppTrack 
Software Licensing Program.     
 
Present: 
 Kristina Brophy, President  
 Sharon McConnell, Vice President  
 Sue Hull, Treasurer 
 Silver Chord, Member 
 Wendy Dominique, Member 
 John Thies, Member  

Absent: 
    Sean Rice, Member 
 
  
   
 
 

 
Staff Present: 
    Pete Lewis, Superintendent of Schools 
    Mike Fisher, Chief Financial Officer 
    Karen Gaborik, Assistant Superintendent of Secondary Education 
    Janet Cobb, Director of Information Systems 
    Sharon Tuttle, Executive Assistant to the School Board 
 
Others:  
    Jim DeWitt, Legal Counsel 
    Jill Dolan, Assistant Borough Attorney 
 
Note: Immediately before the work session, the board voted at the conclusion of their special meeting to 
waive their attorney-client privileges in order to freely discuss the AppTrack Software Licensing 
Program.  
 
AppTrack Software Licensing Program 
President Brophy reported the board had received a volley of memos from both attorneys over the 
course of the past few weeks. The last memo had come from Ms. Dolan regarding the licensing of the 
AppTrack software. President Brophy invited Mr. DeWitt to respond to the issues raised in Ms. Dolan’s 
recent memo.    
 
Mr. DeWitt proposed he respond to Ms. Dolan’s August 17, 2012 memo by paragraph, providing  
Ms. Dolan the opportunity to respond to his interpretation, and then allow time for board members to ask 
questions.  The board agreed.  
 
In paragraph one, Mr. DeWitt stated the borough, through Ms. Dolan, argued the school district could 
not sell software licenses. Mr. DeWitt did not think that was true. But he said assuming it was true, by 
definition, the software had no economic value – it could not be realized beyond perhaps the cost of 
developing the software.    
 
Ms. McConnell asked Mr. DeWitt to address the Interim Agreement, specifically where Ms. Dolan, in her 
memo, stated the Interim Agreement was not legally binding on the board because it required board 
approval, which the board had never given.   
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AppTrack Software Licensing Program (continued) 
 
Mr. DeWitt stated Ms. Dolan had raised the issue later in her memo so he planned to address the 
Interim Agreement later in the document. He added the Interim Agreement was a mute point at the 
present time. The Interim Agreement had expired on August 15, 2012, noting he and Ms. Dolan had 
differing opinions on the legal affect of the agreement.   
 
If the school district was not authorized to sell the software, Mr. DeWitt believed the software then had 
no economic value. He said Ms. Dolan’s interpretation of the public records statute allowed for the 
software to be sold at a price that would recapture the development costs. But since the district still had 
the software, presumably, those costs were already being advertised in the accounting sense across the 
life of the software. Mr. DeWitt was not certain it could be sold at all, because the software was 
developed for the school district, not to be marketed and sold. The district had the software, was using it, 
and was deriving the value of it. Regardless of what happened at any upcoming meeting, the district 
would have the current version of the software.  
 
Mr. DeWitt reasoned if the software could not be sold, and the district could not make money from it, it 
had no economic value. If the software had no economic value, he questioned the harm in giving it 
away. He asked how the school district could be injured if they gave away something that had no 
economic value, all the while, still retaining the use of the software.  
  
Mr. DeWitt asked the board to think about if, in fact, the software was illegal to sell, then it had no 
economic value, so the superintendent could throw it away if he wanted. He could hand it out to people 
on the street.  
 
The other issue in paragraph one was the question of rescinding the contract versus terminating the 
contract. Mr. DeWitt noted Ms. McConnell had previously notified the board of her wish to rescind the 
contract and it was presently scheduled to come before the board at the September 4, 2012 Regular 
Meeting. He noted terminating and rescinding were the two options he had laid out to the board in his 
last written memo. 
  
Mr. DeWitt did not think there was any risk associated with either of the current license contracts. He did 
not believe the Ketchikan School District or UAF would sue the district. But Mr. DeWitt also did not 
believe in taking stupid chances. The difference between rescinding and exercising the board’s 
contractual authority to terminate the contract was a risk, however slight. Mr. DeWitt said if the board 
was going to ax the project, they should terminate it, not rescind it. He explained the board had the right 
to ax the project and it would cut-off any possible claim. Mr. DeWitt was not recommending the board do 
that – he did not think it was necessary or appropriate, but if the board wanted to end the project, 
terminating the agreement was the better solution rather than rescinding.  
 
Ms. Dolan clarified the difference between not being able to sell the software license versus not being 
able to recover the costs associated with developing it. Regarding the public records law, she had 
researched the legislative history and even contacted one of the bill’s sponsors. It was her opinion with 
the way the public records law was structured, that when a public agency created something using 
public resources and public money, it did not necessarily translate into being able to market and sell it 
and compete with third-party industries.  
 
Ms. Dolan went on to say when the public records law was amended in 1990, the legislature was trying 
to say they did not want public agencies in the position that when they created something and were 
using it, that third parties could come in and take the product and commercialize it. As an example, she 
noted at that time the Geographical Information System (GIS) was popular with municipalities. They 
were developing it and a lot of third party commercial enterprises wanted to come in and take what the 
government entity had created to use it and commercialize it.  
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AppTrack Software Licensing Program (continued) 
 
Through her research with one of the bill’s sponsors, Ms. Dolan learned the legislature basically struck a 
compromise where the government agency did not have to create things for a third-party industry, but on 
the other hand, the government agency could not create things and compete with them. What the 
legislature did in the public records law was to exclude proprietary software from the definition of public 
records. What that meant was if the district bought a copy of Microsoft Word, the district did not have to 
give it out through a public records request. But if a public agency created software, using public 
resources and they wanted to make it available to the public, which they did not have to do, they could 
recover more than just the costs of making it available. The district could also recover the costs of 
creating the product. If the district was going to make the product available, it had to be available to 
everyone equally; they could recover costs in accordance with state law; and they had to have the 
proper liability disclaimers to protect the district.  
 
Ms. Dolan stated it was her opinion, the district could sell the product to recoup the costs of creating 
AppTrack, but they could not sell and market it like a third-party could that would compete with private 
industry.   
 
Ms. Dolan believed there was a difference in stating there was no economic value. She thought there 
was value that could be recovered, but state law restricted how the district could do it.  
 
Mr. DeWitt and an associate had also examined the legislative history of the public records statute. He 
also had the associate listen to the tapes of all the committee meetings dealing with the amendments. 
From his research, it was very clear the legislature’s primary focus was on making records available to 
the public. What they did not want was for public organizations to sell tools needed for the public to 
access public records. As an example, the district could not sell software the public needed to access 
public records. The idea was the government agency could only recapture the costs in developing the 
tools, which would be the extent of what could be charged.  
 
Mr. DeWitt stated during the public records legislation there had been specific questions asked if public 
entities were barred from selling software for profit that had nothing to do with public records. The 
response had not been as clear as Mr. DeWitt would have liked, but it seemed pretty clear, the law had 
nothing to do with it. The public records law addressed portals to getting public information.  Mr. DeWitt 
explained that was not the function of AppTrack. AppTrack did not deal with public records; it was a tool 
with dealing with private records. 
 
Ms. Dolan did not disagree with Mr. DeWitt in what he had said. What he stated was true regarding the 
public records portion of the statute. But there was another section that spoke to software created by a 
public agency. Ms. Dolan did not necessarily disagree that part of the public records act amendments in 
1990 did as Mr. DeWitt had stated. But added, it had also addressed additional concerns. It was part of 
the reason why the copyright provision was added. When a public agency gave the product away to a 
third-party as a public record, the government agency could not restrict what the third-party did with it. 
The third-party could then distribute, market, sell or whatever they wanted with the government agency’s 
product. Having a copyright allowed the district to protect the product so the district could restrict what a 
third-party could do with it when it was given away.    
 
Mrs. Hull asked if it was reasonable to assume that given the section of law it was in and the subject 
matter of the rest of the section, that it referred to the things as Mr. DeWitt had proposed – portals to 
access public records. She asked if it would be more limited than Ms. Dolan’s interpretation. AppTrack 
was not a portal.  
 
Ms. Dolan saw what Mrs. Hull was saying, but noted there were two separate sections under the 
electronic services and products. She thought the first was the subsection Mr. DeWitt referred to, which 
addressed  offering  online  access  and  establishing  fees for electronic files and databases.  The other  
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AppTrack Software Licensing Program (continued) 
 
section, under definitions, Subsection (E), stated, “providing functional electronic access to the 
information system of the public agency;” and Subsection (F) stated, “providing software developed by a 
public agency or developed by a private contractor for a public agency.”  Ms. Dolan interpreted them as 
two separate issues. If they were read as only one issue, she did not know why the legislature would 
have needed to create two separate sections.  
 
Mrs. Hull said her question related to both of them being in a section that dealt specifically with access 
to public records. The overall section was access to public records although there were subsections.  
Mrs. Hull questioned if (F) could be applied under a multiple of subsections and applied more generally 
than the topic of the overall section of the law. The overall section of the law dealt with public records, so 
Mrs. Hull would assume (F) would be limited to access to public records.   
 
Ms. Dolan asked Mrs. Hull to keep in mind that whatever was done as a government entity was public 
record. Creating a piece of software potentially was a public record, unless it fell into an exception or 
was excluded by the definition of public records act.  With regard to the definition of electronic services 
and products, it meant computer related services and products provided by a public agency, including 
providing software developed by a public agency or developed by a private contractor for a public 
agency.   
 
Ms. Dolan confirmed she had conducted her legislative history research on the language, as well as 
spoke to one of the bill’s sponsors because she did not want to read too much into the language, as she 
thought Mrs. Hull was trying to point out. She believed the language appeared to be intended as a 
compromise so the government agency could recover their costs of development, which was different 
than being able to sell it.   
  
Ms. Dolan acknowledged she and Mr. DeWitt disagreed on the intent of the legislation. Ms. Dolan stated 
she did not go back and listen to the tapes, as Mr. DeWitt’s associate had. She had pulled all the 
committee notes and spoke to the sponsor. Ms. Dolan invited Mr. DeWitt to share something she might 
have missed, but so far she hadn’t heard anything she thought she had missed. She believed what she 
had heard related to a different section of the statute.  
 
Mr. DeWitt believed what the legislature was trying to avoid was proprietary access tools and keeping 
public entities from making it more expensive to obtain public records. In Subsection (E), the legislature 
addressed tools developed internally and in subsection (F) addressed tools developed externally – tools 
the public entity had built for them by a private contractor.  He agreed the government entity could 
recover the costs of the tools. He stressed AppTrack was not a portal tool. It was not a way to access 
public records. 
 
Mr. DeWitt went on to say AppTrack itself was not a public record; it was proprietary software. He said if 
he had known the issue was going to be such a bone of contention he would have brought the tape 
recordings. He said he and Ms. Dolan would just have to agree to disagree.    
 
What Ms. Dolan had taken from her review of the House Committee notes, the goal was to provide the 
broadest possible public access to members of the public, businesses, and people who wanted to use 
government information. When giving a review of the law, the committee spoke to two different types of 
software – the first was proprietary software which was not a public record; the second was copyrighted 
software that had been developed by the agency or by a private contractor for an agency, subject to 
copyright laws. It was clear those meant two different things. When talking about how to handle the 
issue, Ms. Dolan reported the representative had proposed a compromise to say publicly developed 
software was a public record. The provision only excluded proprietary software. The representative had 
noted the House Bill would use less than market value in the way the fees were established.  
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From going back and reviewing the legislative history, Ms. Dolan stated it was hard for her to give a 
legal opinion contrary to what she had already given. She reiterated she had called the sponsor of the 
bill. The sponsor stated when the legislature proposed the bill the intent was to include an agency 
product and what could be reasonably charged.   
 
Mr. Chord wanted to know what the board was trying to accomplish; what was the end result.  
Mr. DeWitt thought it was for board members to decide how to vote on Ms. McConnell’s motion to 
rescind the AppTrack Licensing Program. Ms. Dolan believed it was a policy call to the extent the board 
was deciding whether they wanted to keep the AppTrack software to use internally and not go a step 
further. The board was deciding if they wanted to make it available to the public to recover costs or put 
restrictions on the further distribution. The board was trying to decide whether to make it available to the 
public, recover costs, and whether or not to allow it to be distributed further. Ms. Dolan stated there were 
policy considerations that might reach beyond the motion to rescind.  
 
Mrs. Hull thought the overly technical interpretation of the law prevented the board from doing something 
that could benefit kids. She thought Mr. Chord had a good question when he asked what the board 
hoped to get from the project. She thought it was the potential for the district to market a product that the 
public or other entities would want to buy for the benefit of kids.   
 
Mrs. Hull thought there were two issues – first, the process and how it came about – which the board 
might have some quarrels with. They might say that in hindsight they wished it had happened a different 
way – which she agreed with some of the points. But secondly, the board needed to look at the outcome 
and what the board wanted to accomplish. She thought everyone wanted to accomplish what best 
served the needs of kids and helps the district accomplish their educational mission. Mrs. Hull was 
concerned if the board was overly technical about the interpretation of the public records law, the board 
could miss an opportunity to do good things for kids.  
 
Mrs. Dominique was still struggling with the Interim Agreement. Mr. DeWitt had stated earlier it was a 
done deal and she had a problem with it being done without the approval of the board. She thought for 
the board to miss out on an opportunity or whatever Mrs. Hull saw it being, it still should have been 
approved by the board.   
 
When Mr. DeWitt spoke to the issue of rescinding or terminating the agreement, Mrs. Dominique 
recalled the board only had the choice of rescinding; she did not recall the board having the option to 
terminate the agreement – because the Interim Agreement was never a part of the plan.  Mr. DeWitt 
reiterated the Interim Agreement was no longer in effect; it had no legal effect. The board now had the 
software licensing agreements that were approved at the last meeting. The licensing agreement 
provided for the right to terminate.  
 
Mr. DeWitt explained if the board rescinded the resolution, it would reverse their August 7 decision 
approving the plan. It did not provide the board with any legal protection for the consequences of 
reversing the decision. If there were contracts in place, those contracts were breached. The board could 
talk about the contracts being illegal and not enforceable but that would require going to court and 
paying the cost of fighting over whether or not the contracts had been breached.  
 
Mr. DeWitt reiterated his recommended the board not rescind the resolution. If the board was going to 
act, Mr. DeWitt said the appropriate way to do it would be to terminate the contracts. The legal risks 
would be reduced because the contract provided for the right to terminate. It was a safer course and 
eliminated the risk and expense of litigation. Even if the board could win the original lawsuit, they would 
have spent a lot of money to defend it. Mr. DeWitt stressed the board should not mess with rescinding; 
he said to simply terminate it – the contracts were already in place.    
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AppTrack Software Licensing Program (continued) 
 
Ms. Dolan asked what contracts were in place. Mr. DeWitt stated there were two software license 
agreements, one with the Ketchikan School District and one with the University of Alaska Fairbanks.  
Ms. Dolan noted the school board never approved the two contracts.  
 
Mrs. Dominique agreed and noted that was the point she had been trying to make.   
 
Ms. Dolan reiterated the board had never approved the contracts. The only way they could have 
potentially approved them was if they had ratified the Interim Agreement, but the board never gave their 
permission for the Interim Agreement which meant Lyceum never had the ability to sell the software.   
 
Ms. Dolan stressed the board was not a party to the agreements with UAF and Ketchikan – Lyceum 
was. The board never agreed to bind the district to the license agreements. The board had nothing to 
terminate; they were not a party to anything to terminate.  
 
Mr. DeWitt disagreed. The board approved the resolution. The resolution authorized the contracts.  
 
Ms. McConnell noted the board’s August 7 approval was after the Interim Agreement.  
 
Ms. Dolan stated any agreements would have to be from the date of approving the resolution forward, 
not retroactively.  
 
Mr. DeWitt asked board members to set aside what Lyceum might have done or not done.  The board 
approved Resolution 2013-03 for the whole package. The whole package included two software 
licensing contracts that were currently in place.  
 
Ms. McConnell felt the way it had been presented to the board on August 7 was as an either-or situation, 
which was not the case.   
 
Mr. DeWitt stated Ms. McConnell had stated there were grounds for rescission and asked the board to 
assume that was correct. The rescission would most likely require the district going to court to fight if 
someone wanted to fight it.  Mr. DeWitt regarded the litigation risk was low.   
 
Ms. Dolan stated Mr. DeWitt had just told the board Ketchikan and UAF would not sue the board.  
Mr. DeWitt restated he regarded the litigation risk as low, but asked why take the chance. He proposed 
terminating the agreement instead. Mr. DeWitt reiterated he was not telling the board to do it; he 
remained convinced the licensing project was a terrific deal for the school district.   
 
Mrs. Hull did not believe the ability to rescind was an option for the board. According to Roberts Rules, 
which the board operated under, a motion could not be rescinded once any action had taken place. She 
asked if there had been any action taken since the board approved the resolution on August 7.  
 
Mr. DeWitt disagreed with Mrs. Hull’s interpretation of rescission. He said rescission couldn’t be 
performed against things that had been done and were in the past. It could be done as to things that 
were still before the board and still not performed. In that way, it was different from reconsideration.  
 
Mrs. Hull did not have her Roberts Rules with her, but thought it went to Mr. DeWitt’s point about not 
rescinding. She again asked if there had been any action since the board approved the resolution on 
August 7. Superintendent Lewis stated no. Mrs. Hull stated if there had not been any action taken, then 
rescission was an option. She said once action had been taken, it would require a different motion.  
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Mrs. Hull said the motion that was before the board on August 7 was to approve the resolution. If the 
board approved the resolution, there was one thing that would happen; and if the board did not approve 
it, there was another thing that would happen. That was the decision and the board was given the choice 
– the situation of either/or that was spoken about.  Mrs. Hull understood in hindsight how it could have 
been interpreted the way it was. But there were always lots of options. She thought telling the board if 
they voted yes a certain thing would happen and if they voted no another thing would happen, which she 
thought was accurate. She reiterated there were always additional motions. There were other motions 
that could have been made.  
 
Mrs. Hull explained the board could have, on August 7, made a motion to make changes. The board 
could have made motions to put it on the table and pass some other motion. There were a lot more 
options that the two relative to actions that the board could have taken.  Mrs. Hull said there were only 
the two choices that were for voting the resolution up or down and that was why she kept clarifying it 
was so people understood if they voted yes this would happen and they voted no, this would happen. 
There were still lots of other options. Because there had been some confusion about that, Mrs. Hull felt 
she may have contributed to it in that she was just clarifying what a yes vote meant and what a no vote 
meant. There were always lots of other options the board could have taken.  
 
After listening to the discussion, President Brophy believed some of the sticking points of the licensing 
plan for board members included the Interim Agreement, the process, the issue of intellectual property, 
and the compensation for employees.  
 
President Brophy did not doubt or question that both Mr. DeWitt and Ms. Dolan, although with differing 
opinions, had the district’s best interests at heart and were providing the best legal advice they could 
provide.  Yet, the board was in a position where they were questioning one over the other.  The board 
could focus on some of the sticking points such as the Interim Agreement or the process of how the 
licensing plan occurred or the board could focus on where to go next.  
 
President Brophy thought the issue of intellectual property had been addressed. The district owned the 
original version of AppTrack. Moving forward with the project would provide revenues for the district, 
which she saw as positive. She believed employee compensation was also an issue for some board 
members.  
 
In looking at the issues, President Brophy agreed with Mrs. Hull, in moving forward, she was looking at 
what was in the best interest of the district and kids. She didn’t know if some board members were 
uncomfortable with the plan because it was outside the box and something different or if they were 
focusing on the things that they thought were done incorrectly and consequently may forfeit what might 
be good going forward.  
 
Mrs. Dominique stated she did not have a problem with the project; she had said from day one it was a 
great application. Her problem was with the process of the plan. She thought as a board, they needed to 
focus on the process. There should never have been an agreement that the board did not approve. She 
believed the board needed to talk about the process because it was not done properly. She questioned 
what would happen with similar things in the future if the board did not discuss the process.   
 
President Brophy wasn’t arguing the board could not discuss process, but she did not believe discussing 
process should preclude the decision at hand.  
 
Mrs. Dominique strongly believed in order for the board to move forward, they had to discuss the Interim 
Agreement which allowed the contracts – which should have never been entered into since the board 
did not approve the Interim Agreement. The contracts were not legal since the board did not approve 
them.  
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President Brophy felt the board was discussing the contracts. She thought board members could agree 
they did not like the way the Interim Agreement happened.  
 

Mrs. Hull agreed with Mrs. Dominique. She thought there was some good to be gained by talking about 
the process. She thought all board members had been concerned about having additional information. 
Mrs. Hull had mentioned at the last meeting the board had received lots of information, but the board 
really hadn’t had the opportunity to discuss and get more information because the board failed to second 
the action item at the June meeting. Mrs. Hull thought it was an “oops” on the part of the board. She 
wasn’t certain board members really understood the repercussions of that action. She believed it put the 
administration in a difficult position so the administration crafted the Interim Agreement to try to bridge 
the time until the board could meet in August. It had created a real difficult situation.  
 

Mrs. Hull thought there was a need for more communication. She thought the place to do it would be 
during the superintendent evaluation process, as well as in the current meeting. She thought the board 
had talked about the need to receive more communication about what was going on in the district during 
the superintendent’s last evaluation in June.  
 

Mrs. Hull thought it was important to point out the Interim Agreement, because of its structure to give 
contracts, etc. was the sort of thing that normally would have come before the board. She thought the 
board needed to make it clear that they believed in the future that all those type of things should come 
before the board. She added the board should try not to put the administration in a place where they felt 
they had to do something like the Interim Agreement ever again. Mrs. Hull said agreements, like the 
Interim Agreement, should come before the board before they were signed.  
 

Superintendent Lewis understood and assured the board that in hindsight, he certainly would have done 
things differently.  At the time, he believed if he did not work on the Interim Agreement the district would 
lose the ability to do anything because Version II would come out and Lyceum would go their own way 
and do their own thing. Meanwhile, although the district would retain the initial product, there would not 
be any other opportunities. Superintendent Lewis said he was trying to preserve the right for the board 
to make the decision and thought he was doing it in a way that was appropriate.  
 

Superintendent Lewis stated he had summarized the Interim Agreement in an email to all board 
members in early July; noting he had not sent the entire agreement. The agreement was 12-13 pages. 
He had provided a very succinct paragraph about the agreement. Superintendent Lewis stated it would 
not happen again. He said the intent was not to hide anything or do anything that was inappropriate. The 
intent was to preserve the board’s right to make a decision on whether or not they wanted to move 
forward with the licensing plan. Superintendent Lewis explained if he had not entered into the 
agreement, Lyceum would have developed Version 2 and gone off and done their thing. He reiterated 
he was trying to preserve the board’s ability to make the decision.  
 

Ms. McConnell asked how Lyceum could develop Version 2 since the district owned the source codes 
and it was district property.    
 

Mr. DeWitt explained the definition of intellectual property, which he thought was at the heart of the 
confusion. He said ideas could not be copyrighted. Implementation of ideas could be copyrighted. A 
software program was the implementation of an idea, so it could be copyrighted. The process of 
deciding whether one software copyright infringed upon another software copyright was complex. An 
organization, Computer Associates, took the two applications and held them side by side and subtracted 
out the parts that were public. Most of the database management aspects of AppTrack involved using 
public source software – it was nothing the employees wrote – it was something they were using.  Those 
pieces would all be subtracted. Calls that were part of the computer programming language used were 
common pieces and would be subtracted. Parts that involved calls to an application programming 
interface – talking to Apple Computer – would be subtracted. If there was an identity or substantial 
identity between what was left between the two programs, then there was a copyright infringement.  
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Mr. DeWitt reported there were hundreds of cases on the issue. He said unless the two programs were 
almost identical, there would not be a copyright infringement. That was the law of the United States. He 
said the issue had been litigated to death. Cases had gone to the Court of Appeals to the Supreme 
Court.  
 
For the board’s purposes, in evaluating what to do, Mr. DeWitt thought the question was how hard was it 
for two skilled programmers to make Version 2.0.  He explained he used Version 2.0 as a shorthand 
way of describing the next implementation of AppTrack. Version 2.0 would be a version that did not 
violate the copyright laws.  
 
Mr. DeWitt stated Ms. Dolan had made the point the district owned the source code; Lyceum did not 
own the source code and could not use it. Mr. DeWitt said ideas for implementation were in the heads of 
the employees and the district could not take it out.  As an example, he said if a teacher left the district, 
the district could not take back what the district had taught the teacher – it was in their heads.  
 
Writing Version 2.0 entailed making key bits of the code different enough to pass the copyright laws – 
that was all it meant. Mr. DeWitt restated it was not hard to do. The American software industry was 
based on the idea. He asked the board to think about why there were 15 kinds of word processing 
software – programs that all did the same thing. There were 15 kinds of every kind of software program 
that could possibly make money. They were the same but implemented differently enough that they 
were not a copyright infringement.  
 
Mr. DeWitt pointed out the idea of AppTrack was not confidential or proprietary. A slightly different 
implementation would be perfectly legal. He went on to say there were not that many genuine new 
ideas; there were just new implementations of ideas. The possibility of Version 2.0 was a real risk. The 
only reason Version 2.0 mattered was because it was a factor in deciding what to do. He reiterated it 
was a real risk. Mr. DeWitt note the gifted programmers could leave and create a product in competition 
without much hard work and there wouldn’t be one darn thing the district could do about it, even if they 
wanted to.  
 
President Brophy clarified that in regards to intellectual property, the district could keep insisting the 
software was developed on school district time and therefore the district owned that version. But in the 
end, all the insistence would just leave the district with their hands empty. Mr. DeWitt injected it would 
leave the district with Version 1.  
 
President Brophy believed some board members were upset about the issue of intellectual property. Her 
initial reaction was the same – she thought intellectual property that was developed during work hours 
was the property of the district. But over time, she said she had balanced it out in her own head and 
came to understand the difference between owning Version 1 and what would happen to the district 
when Version 2.0 was developed and what the district would be left with.  
 
Mrs. Dominique asked if the board rescinded the resolution, would the employees be obligated to make 
certain the district had Version 2.0 if they were still working for the district even it was developed outside 
the district. Superintendent Lewis answered no. Mr. DeWitt stated probably not. Superintendent Lewis 
reiterated no, but with the Interim Agreement the district would always have the latest version at no 
charge. Mr. DeWitt stated the answer in the abstract was probably no.   
 
Ms. Dolan was confused about the comment that the software was not confidential or proprietary. She 
stated if that was true, it was flat out a public record and there was no market value. She did not agree 
the software was not confidential or proprietary. From what she understood, AppTrack was a unique 
product that was copyrightable. She was confused how something could be copyrightable, yet somehow 
not be confidential or proprietary.   



 
Work Session Minutes 10 of 19 August 29, 2012 

AppTrack Software Licensing Program (continued) 
 
Ms. Dolan’s understood Version 2 would be built upon Version 1, which she saw as different that a new 
product. If the district owned Version 1, someone could not take Version 1 and build on it without 
infringing on the copyright. She thought it was different than someone taking something the developers 
used to create Version 1 and creating their own Version 1.A.   
 
Ms. Dolan thought if the developers wanted to go create Version 1.A that was a new product, not 
utilizing the components they had used to build Version 1 in the district; that would be one thing.  
Ms. Dolan was surprised by Mr. DeWitt’s position on the issue for someone who was being an advocate 
for the district, an advocate for the product, and an advocate for the product having value. She asked 
what would happen if the next day Apple wanted the product after stating it was built on public 
components that were not confidential or proprietary – the district would probably just have to turn it over 
to them.  
  
Ms. Dolan admitted she was not an expert on intellectual property law and did not think it would be a 
bad idea for the board to seek an expert’s opinion.   
 
Mr. DeWitt stated Ms. Dolan misunderstood the issue. The idea of AppTrack was not copyrightable or 
proprietary or confidential, but the code that actually implemented it was copyrightable, proprietary, and 
confidential.   
 
Ms. Dolan was pleased Mr. DeWitt clarified that point, which meant the employees could not run off with 
it. Mr. DeWitt stated he had just stated that – what they could do was to take the information in their 
heads and develop another version. Mr. DeWitt said he had called it Version 2.0 which was a label; it did 
not mean it was an upgrade – it was a way of saying they could develop a product that did not violate 
the copyright laws.  
 
President Brophy clarified the softward could be called something else.  Mr. DeWitt stated yes, it could 
be 1.A, it was a label. The idea was to create a program that did not violate the copyright interests of the 
school district.  
 
Mrs. Cobb thought the software would have a new name and be a whole new product called iApp 
Manager or something.  It won’t even look like AppTrack or share the same exact interface. It would be 
a new name but behind the scenes it could do everything that AppTrack did.    
 
Mrs. Hull thought what board members were missing was what Mr. DeWitt had said about the ability to 
make a version 1.A. or 2.0. He had told the board earlier there were lots of cases where people had tried 
to prove there was a violation of the copyright but because it was not difficult to make changes it 
eliminated the risk of being vulnerable to such a charge. She noted the district was still at risk of losing 
the opportunity to have the software benefit the children in the district.  
 
Mrs. Hull thought the board could argue the technical details of how copyright infringement might 
happen, but the fact remained there were lots of lawsuits that had proven it was not difficult to change 
software enough so as to not violate the copyright laws.  She noted if that happened, other people, other 
than the district, would then be in a position to make the dollars that would have come from selling the 
product. The board had to decide if they wanted to say they owned the wonderful product, but all the 
while, the developers would go off and do whatever it was they did. The district would lose the 
opportunity.  Mrs. Hull said all the information in the weeds aside, a very real possibility existed the 
district could lose out on the opportunity.  
  
Mr. Chord asked what the board was doing and where were they were headed.  
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In following up to Mrs. Hull, President Brophy thought it was a somewhat simple issue. She wasn’t trying 
to minimize anyone’s concerns about the process, Interim Agreement, or intellectual property. For her, 
she thought it was a simple decision about whether or not the board wanted the district to benefit from 
the AppTrack software. Over the past year, since the application’s development, the district had 
benefited from the use of the software. The decision now was whether or not the board wanted the 
district to benefit financially from the software.  
 
In reading the memos from both attorneys, President Brophy said if she had a concern about the risk to 
the district, she wouldn’t simplify the issue so much. For her, it was risk versus benefit and she fell on 
the side of benefit.  
 
President Brophy stated she absolutely would not consider rescinding the resolution. Although she was 
not interested in terminating the program because she saw it as a benefit for the district, if the plan was 
to end, termination rather than rescinding would certainly be the way she would go.  
 
President Brophy wanted to recognize the employees for what they had done; the district was lucky to 
have them.  
 
President Brophy noted the board talked all the time about doing innovative things. With the district 
always going to the borough to ask for money and not getting it and then having to lapse money back to 
the borough, she saw this as an opportunity to actually draw some revenue into the district through the 
skills of district employees. President Brophy stated she saw it as a positive; not a negative. She 
reiterated at the current point, it was a pretty simple decision for her.  
 
To answer Mr. Chord’s question, Mrs. Hull summarized the board was finishing up their discussion in the 
work session. There would be a motion to rescind before the board at their regular meeting on Tuesday, 
September 4.  
 
Superintendent Lewis stated Ms. McConnell had asked for the resolution to be rescinded and there 
would be a motion to rescind on the agenda for the September 4 regular meeting. Superintendent Lewis 
added there would also be a motion to discontinue the special revenue fund.  
 
President Brophy thought it was important for board members to understand the ramifications of 
rescinding versus terminating versus maintaining the status quo. Regardless of under what conditions, 
the board had already approved the resolution on August 7. The board had had the opportunity to ask 
questions since April. President Brophy reiterated the board needed to understand the ramifications of 
rescinding versus termination versus maintaining the status quo and staying with what the board had 
already approved. She asked if board members were clear on the options.  
 
Mr. Chord stated it was not clear to him. He shared he was a visual person. In listening to all the 
different conversations and people coming from the issue from different directions, he didn’t see 
anything concrete about the costs or ramifications.   
 
Mr. Chord pointed out he had heard the same things three or four times. He did not want the 
responsibility of voting for the plan and then it dumped. He did not want his name connected with that. 
He said it might be simple in the minds of some, but he didn’t see it. He did not see where there were 
clear answers. Mr. Chord did understand the ramifications of each of the voting options.   
 
Mrs. Dominique added President Brophy kept talking about rescinding or terminating, but the only other 
choice she thought Ms. McConnell had was the motion to rescind.  She did not think Ms. McConnell had 
the option for reconsideration because of the timeframe. Mrs. Dominique said she did not have any idea 
about the option to terminate and asked when that had become an option.  
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President Brophy explained the option to terminate the program was discussed at the August 7 meeting. 
The board had talked about the right to terminate the plan during their discussions to approve the 
resolution. If the board approved the plan and at any time the board felt the plan was not working, they 
had the right to terminate the program.   
 
Mrs. Dominique recalled that, but thought it applied to the Interim Agreement. Mr. DeWitt corrected  
Mrs. Dominique and clarified the right to terminate applied to the software licensing agreement. The 
licensing agreement could be terminated at any time with 60-days notice.  
 
Ms. Dolan noted a motion to terminate was not on the board’s upcoming agenda for Tuesday. 
Superintendent Lewis stated Ms. Dolan was correct; a motion to terminate was not currently on the 
agenda. Ms. Dolan, in trying to help Mr. Chord understand the options, explained the motion before the 
board for the upcoming regular meeting was the motion to rescind.  If the board voted yes on the motion 
to rescind, then the board’s approval for the project went away. If the board was so inclined and it 
wanted to resurrect the licensing plan, it could start with a clean slate. If the board voted no on the 
motion to rescind, the status quo would remain. The board’s permission for the district to continue to 
market and sell AppTrack would continue. Those were the only two options before the board on 
Tuesday.  
 
Superintendent Lewis interjected there could be another possibility. He explained Ms. McConnell could 
decide not to place the motion to rescind on the agenda and change her motion to terminate the plan. 
Ms. Dolan did not see how that could be done at the present time; the meeting had already been 
noticed.  
 
Superintendent Lewis explained the meeting had been noticed, but the agenda would not be finalized 
and printed until the following day. There would still be time to make an adjustment to the agenda. He 
reiterated Ms. McConnell could pull her motion to rescind and leave the program in tact as it was; she 
could change her motion to terminate the program; or another board member could propose a different 
motion.  
 
President Brophy noted Mr. DeWitt’s memo included three options: maintain the status quo; rescind the 
resolution; or terminate the program.  
 
Mrs. Dominique recalled Mr. DeWitt’s memo and seeing the options, but the only option on the proposed 
agenda was the motion to rescind.  
 
President Brophy stated Mrs. Dominique was correct, but the reason why Mr. DeWitt’s memo was sent 
was to inform board members of all their options. Rescinding was not the only option.  
 
Mrs. Dominique agreed with President Brophy, but reiterated the only motion on the agenda was the 
motion to rescind.  
 
Ms. Dolan cautioned the board on terminating the agreement. She said if the board terminated the 
agreement, the board, at some point, might be stopped from arguing the board was not bound to the 
agreements. She thought it was more than a little questionable. It was Ms. Dolan’s opinion the board 
was not bound to the licensing agreements. If the board voted to terminate, she cautioned they would be 
terminating something they never ratified.  
 
Mr. DeWitt thought he had apparently created some confusion. He wanted to be clear the board had the 
right to terminate the program at any meeting in the future.  
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Mrs. Dominique clarified if the board rescinded the resolution, they could not go back and the terminate 
it. Mr. DeWitt stated she was correct. Mrs. Dominique clarified everything would go away if the board 
rescinded the resolution.   
 
Mr. DeWitt stated he disagreed with Ms. Dolan. He thought rescinding was the higher risk solution.   
 
Mrs. Dominique again asked for clarification if everything would go away if the board rescinded the 
resolution. Mr. DeWitt stated no, because things that had been performed could not be rescinded.  
Mr. DeWitt said he did not have an issue, although he thought Ms. Dolan did, on whether the two 
existing contracts were the obligation of the school district.  Mr. DeWitt said in assuming the issue went 
to trial, the district had spent the money to find out. He asked why spend the money to find out or run the 
risk of any type of litigation; he suggested the board just terminate the program.  
 
Mr. DeWitt said the board could terminate the program without cause with 60-days notice. It would not 
matter if the agreement was ratified; they could be terminated. He felt terminating was the safer, smarter 
solution.  
 
Ms. Dolan stated if the board terminated the plan it would be subject to the agreements for the 60-days, 
noting the district did not have insurance on the agreements. There was certainly a risk in ratifying the 
resolution and giving consent to the agreements, versus never having given the board’s blessing on the 
project. There were risks either way; probably a little more risk without any insurance coverage when the 
board would be subject to something for 60 days.  
 
Mr. Chord still could not wrap his mind around the issue. He did not understand where the board was 
headed. Mr. Chord asked if the board wanted the program or not.  
 
President Brophy thought Mr. Chord’s question was on target. The bottom-line was if board members 
wanted the project or not. The board could squabble over the differences between rescinding and 
terminating.  President Brophy simply asked if the board wanted the opportunity to create revenue from 
the project or not. If the board did not, then the answer was clearly the project needed to be rescinded or 
terminated. If the board wanted the revenue from the project, then the status quo needed to be 
maintained with the decision the board had already made.  
 
Ms. Dolan added the board could rescind the current project and recreate it in any form the board 
wanted. The board could redo the plan. As Superintendent Lewis had stated, there had not been any 
agreements entered into since August. The board certainly had the option to restructure the program. 
There was nothing saying the board couldn’t take their time with the project, look at the pricing structure, 
look at the agreements, etc.  The board could change anything they wanted.  
 
President Brophy and Mr. DeWitt expressed concerns with Ms. Dolan’s suggestion of restructuring. 
 
Ms. Dolan stated when she spoke to board members in August they felt they were between a rock and a 
hard place. They thought they had to vote yes to have the right to continue using the software and go 
ahead with the project or vote no and the entire thing went away.  Now that there was an understanding 
that wasn’t true, if the board wanted to look at the project and decide how they wanted to structure it; 
that could happen.   
 
President Brophy did not think there was ever any question about the fact that the district owned Version 
1 of the software. Ms. Dolan stated at least one board member expressed to her they had confusion on 
that issue. When Ms. Dolan listened to the audio of the August 7 meeting, it sounded to her as if there 
were a couple of board members who thought they were between a rock and a hard place.  
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Mr. DeWitt stated Ms. Dolan was making an assumption that was not in evidence. Ms. Dolan stated she 
had a board member tell her directly. Mr. DeWitt stated no, he was speaking of something else. He said 
if the board rescinded or terminated the plan – the district may no longer have the expertise to have an 
option. If there as an issue of being between a rock and a hard place, that was it; although Mr. DeWitt 
clarified that was not his term.    
 
Mrs. Dominique noted the phrase rock and a hard-place was used during the August 7 regular meeting.    
Mr. DeWitt clarified it was not a phrase he had offered.  
 
Mrs. Hull asked if there were issues the board would want to change in the structure of the agreement. 
As far as she had heard, some board members were concerned with the process and the Interim 
Agreement, but there hadn’t been any discussion that people felt the existing agreement should be 
altered.  
 
Mrs. Hull understood Ms. Dolan’s point that the board could change the agreement, but by and large 
those decisions were often administrative proposals that came before the board for approval, denial, or 
modification. The board did not sit around and create the agreements.  
 
Mrs. Hull restated her question if there were things in the agreement that board members felt would not 
serve the district well.  She had not heard any of those types of concerns. She had heard concerns 
about the previous process. As far as Mrs. Hull was concerned she did not know what people would 
want to change.  
 
Ms. McConnell shared she did not agree with giving bonuses to the employees. President Brophy stated 
the employees would not get bonuses; they would receive revenue from the sale of the licenses.   
Ms. McConnell stated she didn’t agree with that either.  
 
Mrs. Dominique thought the board had been provided with a lot of literature about what AppTrack was 
and what it did for the district, but asked if the teachers had worked with the application and if they were 
satisfied with it. She had talked to some teachers and some didn’t even know what AppTrack was – for 
some they had first heard about it at the board’s June meeting. She asked if AppTrack served students.  
 
Mrs. Cobb stated the district instructional technology teachers were the primary leaders using AppTrack. 
Each building had pool and location managers that were either principals or teachers who had an 
interest. The software was not something every teacher would use – only key people in a building to 
help manage devices at the specific location.  
 
Mrs. Dominique asked if any of those teachers or principals had reported problems. Mrs. Cobb stated 
no; it was a great program. Mrs. Dominique said she had heard earlier in the day about some issues 
with the program.  
 
Superintendent Lewis thought the issue Mrs. Dominique referred to had to do with when the district 
presented the software to the borough. He shared the district had been invited to present the software to 
the borough. They were part of the organization and partners so the district demonstrated the software 
to them. 
 
The software had not functioned in the business aspect as it did in the educational aspect. When the 
district went to do the install, there was an education aspect and a business aspect. The borough was a 
business entity and the district was an educational entity. The product needed to be changed so it could 
do both. 
 
 



 
Work Session Minutes 15 of 19 August 29, 2012 

AppTrack Software Licensing Program (continued) 
 
Superintendent Lewis reported the borough had indicated they wanted to go forward with the product.  
The district received a purchase order, but then received an email cancelling the order.  
 
Mrs. Cobb explained the program used the education store because it had been designed for 
educational purposes. The borough had to use a different store because they were not an educational 
entity.   
 
Mark Laffoon, one of the developers, explained businesses were not eligible for some of the discounts 
educational entities could receive due to volume purchasing. He went on to explain they also used a 
different interface to search for applications for the iDevices. In less than a day, the district had retooled 
the software to search the right store and make it acceptable to businesses.   
 
Superintendent Lewis spoke to the earlier issue regarding how and when employees worked on the 
software. He said his conversations between Mrs. Cobb and their conversations with the employees, 
was that they were exempt employees. They were theoretically scheduled 8:00 a.m. to 5:00 p.m.  Many 
times they were at work earlier than 8:00 a.m. and oftentimes much later than 5:00 p.m. They also 
worked weekends. Superintendent Lewis shared the employee’s supervisor, Mrs. Cobb, was confident 
they could manage their work load and not let it impact the regular aspects of their job. He said they 
were moving ahead in that regard, knowing that with the revenue, if the district needed additional 
employees there would be funds to help support that cost. He added it would be on a “prove you can 
cover the costs” basis.  
 
Mr. Chord asked if the software revenue would be a separate line item in the budget. Superintendent 
Lewis said the revenue would be in the special revenue fund that was created at the last board meeting.  
 
Superintendent Lewis shared he had been in education for a long time and he had seen a lot of things 
come and go. This project was the first time he had seen something that he thought could potentially 
add a revenue source to the district. It made sense to try it.   
 
Superintendent Lewis said he had tried to maintain the board’s decision making ability through the 
Interim Agreement. There were many aspects to the licensing plan and agreement. There were different 
pieces regarding employee compensation and if it was a philosophical piece the board struggled with 
and they didn’t like it, then it was okay to say no to the plan. Decisions were not always easy.  
 
Mrs. Cobb recognized some board members had issues with the employee compensation piece. She 
explained the reason for the compensation was to encourage employees to be more innovative. But 
another really important aspect to the employee compensation was having the software authors 
employed with the district to maintain the program.  It was their product.  If the district did not have some 
creative way to keep them in the district and keeping AppTrack alive, she thought they would easily be 
swept away by Apple or some other big company. Mrs. Cobb thought it was a risk to the district to say 
they were going to sell the software when in six months to a year, the employees could be gone.  
 
President Brophy asked how the compensation was determined. Mrs. Cobb said they had discussions 
with Superintendent Lewis and Mr. DeWitt. They had researched what was going on in the industry and 
found 30 percent was pretty customary.   
 
Ms. Dolan asked if 30 percent was customary for public entities or if that was customary for private 
entities. Mr. DeWitt stated there was not a difference in the numbers. He believed the South Bay 
Software Consortium, which was an authorized group of school districts on the southern end of San 
Francisco Bay (Silicon Valley), were all public entities and it was 30 percent there. Mr. DeWitt added he 
had received 30 percent when he wrote software. He did not think there was anything unusual with 30 
percent, noting the district had negotiated 20 percent – lower than the customary amount.  
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Ms. Dolan asked if the 30 percent was their compensation, and not something in addition to a regular 
paycheck.  Mr. DeWitt stated that was not the way it worked in the consortium. It was an add-on as a 
bonus and reward for doing two things – going out and selling the software and for supporting the 
software to third parties, all in addition to doing their regular job.  
 
Mr. DeWitt addressed the risk of additional obligations created for the district regarding compensation 
programs or other deductions that came from the paycheck. He explained those costs would come out 
of the 80 percent that the district received. By definition, there would be money to pay those expenses. If 
the developers had received their 10 percent triggering the liability, the school district had the 80 percent 
to pay it.  There would be money to pay the expenses without dipping into any other district funds.  
 
Ms. Dolan asked if that assumed a certain volume of licenses were sold. Mr. DeWitt stated no.  
Ms. Dolan figured a license for 25 devices cost $500. If the district only sold the 25 licenses, out of the 
$500, the employees would receive $100 and there would be insurance and other costs. It was a pretty 
small amount of money left to cover expenses.  
 
Mrs. Hull thought Mr. DeWitt was speaking to the PERS liability. Mr. DeWitt stated he was. He noted the 
district already had sales for more than $500. Mr. DeWitt stated the district could talk about yes the 
district was at risk if no one bought the software or only the very tiniest sales occurred. If that occurred 
and the project was losing money, the board could and would terminate the contract. The district already 
had sales in their pocket for more than enough to pay the expenses. He thought Ms. Dolan’s example 
was not a real-world example.  
 
Ms. Dolan asked about the consequences if someone kicked in the duty to defend or the attorney fees 
provision in the licensing agreement.  Mr. DeWitt asked if it was in regards to the indemnity.  Ms. Dolan 
stated the agreement stated that if the district breached their contract, the district would be responsible 
for the other party’s attorney’s fees. She asked what funds would cover those expenses. Mr. DeWitt 
stated it would be covered by the insurance and the project’s proceeds. Ms. Dolan noted Mr. DeWitt’s 
answer was provided the district had insurance.  
 
Mr. DeWitt stated the agreement did not blanket agree to pay attorney’s fees. The attorney’s fee liability 
was limited to the claims arising out of indemnity and the insurance went directly into the indemnity.  
 
Ms. Dolan stated Mr. DeWitt was speaking to a different provision than she was talking about. She said 
there was a provision in the licensing agreement. Mr. DeWitt asked for a paragraph number and noted 
he wasn’t certain if they wanted to get into that type of granularity with board members.  
  
Ms. Dolan stated for representation purposes the board needed to know there would be enough money 
in the pot to cover all the liabilities. Mr. DeWitt said to let him know if something needed to be changed 
and he would see about changing it.   
 
Mr. DeWitt explained the software licensing agreement was based upon the model software licensing 
agreement prepared by the Commissioners Uniform Law. There was nothing particularly unusual or 
different about it, except it was tweaked for the early termination. Ms. Dolan thought that might explain 
the list of about 20 different things she had shared with the board in August that did not equate to 
keeping with what she had seen as a project in a public entity.    
 
Ms. Dolan referred to the provision on page 33 of the licensing agreement, paragraph 1006.3 regarding 
attorney fees. Ms. Dolan stated there was nothing in the agreement that stated the district’s liability was 
subject to appropriations or subject to a fund or that any of their liabilities would have deductions for 
costs. Mr. DeWitt stated if the paragraph bothered her, it was deleted. Ms. Dolan stated that would be 
her recommendation.   
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Ms. Dolan stated as long as they were drafting their own agreement, she did not understand why the 
board wouldn’t have a licensee completely indemnify the district.  She asked why the district should take 
on any liability or risk. Mr. DeWitt stated it was the custom of the trade to provide indemnity against 
infringement. He said the risk could not be avoided. 
 
Mr. DeWitt again asked Ms. Dolan if the technical aspects were something they wanted to talk to school 
board members about. They were technical aspects of the contract.   
 
If there was a claim for infringement, Mr. DeWitt said one could not escape the duty to indemnify or the 
risks associated with indemnity by not having the clause in the contract. One would have to step up and 
defend it making one a defendant along with the customer.   
 
Mr. DeWitt stated there was very little risk. Apple Computer had looked at the software dozens of times 
and there had never been a suggestion that AppTrack infringed upon anyone else’s software. Apple 
Computer would know; they saw almost everything. It was a very low level risk. They would have the 
insurance to address the issue. Superintendent Lewis interjected up to a million dollars.  
 
Ms. Dolan noted the insurance coverage had some copyright infringement protection, but the coverage 
was only for the product, not for any services being provided. She thought that was a pretty important 
piece to understand.  Superintendent Lewis stated services were minimal in terms of costs; they were 
talking about 60 days of services. Ms. Dolan stated it was still a liability that was not insured. 
Superintendent Lewis agreed, but it was a very small amount in terms of services – training and support.  
 
Mr. DeWitt disagreed with Ms. Dolan’s interpretation. Some of the exclusions actually wrote coverage in.  
He had been through it - exclusion by exclusion.  
 
Ms. Dolan stated there was actually only one that wrote coverage in and that was the software copyright 
infringement endorsement. Everything else was a deletion to the policy. It took the borough risk 
manager and her quite a long time to go through the policy to figure out what would actually be covered.   
 
Superintendent Lewis said they were adding a section in terms of paragraph D regarding the 
endorsement that spoke specifically to infringement. That would be in the agreement with the insurance. 
The underwriter was presently working on that with Lloyds of London.  
  
President Brophy had a question on the cost of insurance. During the earlier executive session,  
Mr. DeWitt had quoted the insurance would cost $1,237. She asked for the difference between the 
$1,237 and the memo from Ms. Dolan where she stated the insurance would be between $10,000 and 
$20,000 annually. Ms. Dolan stated when she had initially spoken with Mr. Hale he had given her that 
quote. At that time, he did not have an application from the district. He had a verbal on what was 
happening. Apparently on the application that was provided to him, his quote is very low based on a very 
low sales volume.  Also, although there was coverage available, it was very limited. Ms. Dolan stated the 
district was not insured against anything up until the day they received the policy. There was no 
retroactive coverage. Superintendent Lewis noted there had been no sales.  
 

Ms. Dolan noted there was very limited coverage on the indemnification and defense provisions in the 
licensing agreement. The coverage was for the product, not the services. Mr. DeWitt stated they had 
requested that be changed. Ms. Dolan questioned how the change would affect the pricing structure.  
 

Ms. Dolan stated the policy did not appear to have coverage for Lyceum. There would need to be some 
clarification as to whether the employees were in any type of dual capacity because they were not within 
the definition of an insured. Those were Ms. Dolan’s main concerns with insurance and appeared to the 
difference between what Mr. Hale had told her and the current price. Ms. Dolan reiterated the insurance 
proposed by the administration had some limited copyright infringement, but it specifically excluded the 
patent and trademark infringement claims.  
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Regarding the cost of insurance, Ms. Dolan noted one got what they paid for in regards to coverage. It 
was available, but the board had to remember not everything was covered.  
 
President Brophy noted there was a big difference between the two quotes. Ms. Dolan agreed. She was 
surprised when she saw the price for coverage from Lloyds of London. 
 
Mr. Chord asked where the funds would come from to defend any litigation.  He asked if the funds would 
come from public monies. The reason he asked was because he was privy to a conversation earlier in 
the day where the borough was having a little discussion about the use of public monies.  
 
In answer to Mr. Chord’s question, Ms. Dolan stated there were different insurances available through 
the borough. It would depend on the issue. There was general liability insurance. There was workers 
compensation insurance. There were auto policies. In a policy like the administration was looking at, 
there would be some technology coverage. But if the issue was not covered by one of those policies, 
then the borough and school district were self-insured entities.  
 
Ms. Dolan explained all insurance was normally purchased in the name of the borough, with the district 
as an additional insured. Superintendent Lewis interjected that was why they had felt very comfortable 
about talking to the borough about the product, because it was insured with the borough’s name.    
 
Ms. Dolan said generally speaking, with the exception of one policy she was aware of that  
Ms. McFarland purchased for student injuries she thought all the insurance for the district was 
purchased in both the borough and school district’s names.  Ms. Dolan noted there was no guarantee 
there would be insurance coverage for a claim. Obviously, they would look everywhere for insurance 
coverage before they started using public/district funds. Ms. Dolan did not know if there would be 
coverage or not for this type of activity; it was not within the scope of an education mission. It was a 
difficult situation.  
   
Mr. Chord clarified if the board had two or three options. Mrs. Dominique informed Mr. Chord the board 
could not take action at the work session. It would be at the regular meeting on Tuesday.  
 
Superintendent Lewis stated if the board wanted to take something off or put something on the agenda 
that decision had to be made prior to noon the next day when the agenda would be finalized.  
 
Superintendent Lewis informed the board if they took the motion to rescind off and then decided to put it 
back on at the meeting, it would change from the requirement of a majority vote to a two-thirds vote to 
pass.  If the board was thinking about rescinding, it would be best to leave the current motion on the 
agenda, otherwise it would change the vote from a majority to a two-thirds vote.  
 
Mrs. Dominique asked if it would take a two-thirds vote if the board made the motion to terminate the 
agreement at the meeting. Superintendent Lewis and Mr. DeWitt both answered no. Mr. DeWitt stated 
the two-thirds vote was specific to the motion to rescind. He and Ms. Dolan stated it was a Roberts Rule.  
Mrs. Hull believed it was that way so people did not tie up the business of any organization with 
recurring motions.  
 
Superintendent Lewis reviewed the board’s options. They had the option to keep the rescission motion 
on the agenda which would require a majority vote. They had the option to remove the motion to rescind 
and do nothing, which would keep the resolution the board passed on August 7 in place and the district 
would move forward with marketing and selling the software. They board also had the option to make a 
motion to terminate the agreements.  
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President Brophy noted any board member had the authority to remove something from the agenda. It 
was clarified any member could move to remove something from the consent agenda. Mr. DeWitt 
clarified that only the person who had asked for the item to be on the agenda could request it be 
removed before it was distributed. Once it was published and distributed, it would take a motion to 
amend the agenda. Mrs. Hull stated anyone could make the motion to amend the agenda, but it would 
take a majority vote by the board for it to carry.  
 
Mrs. Dominique asked if all board members would be present on Tuesday.  Superintendent Lewis said if 
Mr. Rice got a moose, he would be at the meeting.  
 
Mrs. Dominique asked about a tie vote. Mr. DeWitt stated a tie vote failed.  
 
President Brophy asked if board members had their questions answered. Mrs. Dominique stated there 
would always be questions and she would probably have more after she got home.  
 
Mrs. Dominique asked about changing board policy in regards to board voting. When the borough voted, 
the chair asked if anyone would like to change their vote. She would like to see that option with the 
school board. Superintendent Lewis stated the board could ask for a change in the policy. The 
administration could draft suggested language, send it to the Policy Review Committee for review, and 
then back to the board for consideration and action.  
 
Ms. Dolan stated the board did not have to send board function or procedure policies through the Policy 
Review Committee.   
 
Mr. DeWitt stated Roberts Rules played into it so they would have to create a procedure policy 
exception. He thought it was better to keep it all in one place.  
 
The meeting adjourned at 8:01 p.m.  
 
Submitted by Sharon Tuttle, executive assistant to the Board of Education.  


